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as the basis  for the subsequent withdrawal order for failure to  timely
abate  the conditions  cited,   the circumstances  surrounding the issuance
of both documents becomes  critical.     Citation No.   888864   (Exhibit G-4),
describes  the  "conditions  or practices" as follows:

Loose coal  and  coal dust  3  to  18 inches in depth
were present along the  3rd left  section belt con-
veyor beginning  25  feet outby  the 2nd fall and ex-
tending inby  for approximately 100  feet.

The  subsequent  section 104(b)  withdrawal order,   No.   888866
fcxhibit  G-6),   states  in pertinent part as  follows:

No  effort was made  to  remove  the loose coal and
coal dust  from under and along the 3rd left section
belt  conveyor.

The  conditions  observed by  the inspector while underground on October 28,
resulted  in   the subsequent issuance of a section 104(a)  citation charging
the respondent with a violation of  section  75.400 for failure to clean up
certain accumulations of loose coal and  coal dust,     The inspector orally
advised Mr.   Hess on October 28 that he had cited the violation,  but stated
that he would reduce  it  to writing when he returned  to  the mine  the next
day.     Upon his  return  the next day,   the inspector returned to  the location
where he  had previously observed  the accumulations,  and after concluding
that no work had been done  to  clean  them up he advised Mr.   Hess  that he was
issuing a section 104(b)   closure order.     The written citation and withdrawal
order were subsequently served after the inspector came out of the mine on
October 29,   and after  the conditions were abated.     In short,   the inspector
reduced  the underlying citation,   the withdrawal order,   and the  terminations
all  to writing simultaneously on October 29,  but he back-dated it  to show
October 28,   as  the date of  its  issuance.

In support of his citation,   the inspector testified that while under-
ground with Mr.   Hess  on October 28,  he pointed out  to Mr.   Hess  the area
where the accumulations, were located.     The inspector's  testimony is  that
the accumulations were present  "around the  fall area,   and going inby toward
the face  from the fall  for an approximate distance of 100 feet".     When the
inspector reduced the citation to writing on October 29, he described the
location of   the accumulations  as   "beginning 25  feet outby  the 2nd fall
and extending inby  for approximately 100 feet".     Thus,   I conclude  that
it is  reasonable to  infer  that  the  inspector was concerned about coal
accumulations  extending over an area of approximately 100  feet,   and that
the basis  for his belief  that  a violation of section 75.400 occurred was
the fact  that he saw coal accumulations present over that distance.

Mr.   Hess  testified that when the inspector pointed out the accumulations
to him,   it was his understanding  that  the accumulations were present for
a distance of 100 feet,  starting at  the roof fall location and going inby
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 the inspector left  the mine site are REJECTED.
